RESOLUTION NO. 80-61

RESOLUTION APPROVING NORTHERN
CALIFORNIA POWER AGENCY ELECTRIC
SUPPLY PROJECT CAPACITY AGREEMENT -~

SHELL PROJECT

BE IT RESOLVED BY the City Council of the City of

Lodi as follows:

SECTION 1. The attached Electric Supply Project

Capacity Agreement - Shell Project is hereby approved by the

City Council of the City of Lodi.

SECTION 2. The City Council of the City of Lodi does

hereby authorize the Mayor and City Clerk to execute said Agree-

ment on behalf of the City of Lodi.

Dated:

April 23, 1980

I hereby certify that Resolution No. 80-61 was
passed and adopted by the City Council of Lodi
in an adjourned regular meeting held April 23,
1980 by the folloiwng vote:

Ayes: Councilmen - Hughes, Katnich, McCarty
Pinkerton and Katzakian

Noes: Councilmen - None

Absent: Councilman - None
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ALICE M. REIMCHE
CITY CLERK
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ELECTRIC SUPPLY PRCJECT CAPACITY AGREEMENT

SHELL PROJECT

This Electric Supply Project Capacity Agreement
(the "Agreement") by and among NORTHERN CALIFORNIA POWER
AGENCY, a joint powers agency of the State of California
existing pursuant to the provisions of Division 7 of the
Government Code of the State of California, hereinafter

referred to as "NCPA" and the following governmental agencies:

1. The City of Alameda;

2. The City of Biggs;

3. The CiEy of Gridley;

4. The Cify of Healdsburg;.

5. The City of Lodi;

6. The City of Lompoc;'

7. The City of Roseville;

8. The City of Santa Clara;

9. The City of Ukiah; and among the Plumas-

Sierra Rural Electric Cooperative.

The parties to this Agreement, other than NCPA, are herein-
after individually referred to as "Participant,” and collec-

tively referred to as "Participants."
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The effective date of this Agreement will be

the day that NCPA executes the Agreement.
WITNESSETH:

WHEREAS, there is a need for electric power capabil-
ity from economical and environmentally sound sources for
present and future needs in the areas served by each Partici-

pant; and

WHEREAS, the Participants to this Agreement and
. NCPA entered into an agreement entitled "Member Agreement
! for Censtruction, Operation and Financing of NCPA Geothermal
Generéting Unit $#2 Project" (the "Shell Mewmber Agreementf)

and

WHEREAS, to secure the financing of the Project
provided for in the Shell Member Agreement ("Shell Project"),
the Participants desire that the Shell Member Agrecment
be amended so that NCPA will receive unencumbered legal
title to the Shell Project facilities at the end of the
financing &s required by the regulations of the Internal

Revenue Service; ang
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WHEREAS, the Participants also desire to s<cure

the availability of electric power after the repayment

¢

of the bends or notes or other evidences of indebtedness

issued to finance the Shell Project (the "Bonds"); and

NOW, THEREFORE, in consideration of the Partici-
pants and NCPA amending the Shell Member Agreemeﬁt and
the performance of the promises, covenants and conditions-
hereinafter set forth, at the time and ih the manner specified,

the parties hereto do agree as follows:

~ SECTION 1. CAPACITY PROVISIONS

A. DEFINITION OF PROJECT CAPABILITY.

For purposes of this Agreement, "Project Capability"
to be generated by the Shell Project is defined as the
amount of power and energy that the Shell Project was proven
to be capable of at the last power and encrgy capability

test.



B. NCPA TO PROVIDE CAPABILITY,

The duration of this Agreement shall be for the
useful procductive life of the Shell Project. NCPA's obligation
to sﬁpply Project Capability pursuant to this Agreement
will commence upon (i) the repayment of the Bonds; or (ii) pro-
vision for their prepaym.entvand such Bonds shall not be
deemed outstanding, whichever shall occur first. This event

is hereinafter referred to as "Commencement.™"

Upon Commencement NCPA shall provide each Partici-
pant with Project Capability at the approximate points
'of delivery at which the. Membef receives. pawer ‘and energy :
from éhe Shell Project prior to Commencement or at such:
other points of delivery as may be mutually agreed upon.
Each Participant shall, during the remaining productive
life of the Shell Project, be entitled to receive a share
of Project Capability from NfCPA in the same amounts and
at the same cost as it would have received if the Shell
Member Agreement had remained in effeét; but such entitlement
shall not constitute an encumbrance on the Shell Project,
and NCPA shal; supply such entitlement from any available

source. The share of such Participant as defined in this

TN



paragraph shall be referred to as "Participant Project

Capability".

C. USE OF PROJECT CAPABILITY

Each Participant shall have the exclusive right
to the use of its Participant Project Capability, provided
it is not in default. It is understood that the rignts
acquired by the Participants pursuant to this Agreement
from NCPA relate only to Project Capability, and not to
actual amounts of power. NCPA shall not be required to
provide Participant Project Capability if the Shell Project
%s not operated because of technical or economic reasons

as agreed to by the Participants.

D. ~ASSIGNMENT OF PROJECT CAPABILITY.

This subsection places no restraint upon any
transfer, assignment, sale or exchange of Participant Project
Capability or rights thereto by any Participant when such
transfer, assignment, sale or exchange is for the direct
or indirect use of the customers of its electric distribution

system. With regard to such transfers, assignments, sales



or exchances the Particivant has unfettered rights so far

as this Agreement is concerned.

As used in this section, the transfer, assignment,
exchange or sale of Participant Project Capability includes
the transfer, assignment, e:;change or sale of rights thereto.
{(a) As to any other disposition of Participant
Project Capability, any Participant may transfer,
assién, sell or exchange power to which it is entitled
under this Agreement to others only as provided for
in this subsection.

(b) Such Participant Project Capability shall
be offered first to those other Participants in the
Shell Project which desire to acquire such capability
for the use of the customers of their electfic distribu-~
tion systems solely. Each such Participant shall

be limited in its right to such Participant Project
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Purchasing Participation Percentage thereof as

in the Shell Member Agreement.
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(c) Any such Project Cazpability not accepted
by other Participants shall be offered secondly to
such members of the Development Fund which are not

Purchasing Participating Members, which shall be limited

in their rights as against each other to the proportion

'which their Participation Percentage is to the total

of the Participation Percentage of all such members.

(d) Such Project Capability may then be offered

to any person or entity.

(e} Any such transfer, assignment, sale or exchange
of Participant Project Capability provided for herein
éhali be in accordance with terms andr conditions set .
forth by the NCPA Member Agreement For Participation
In Electric Development Fund and subject to the principles

of economic dispatch.

(£) The Participant receiving Project Capability
under paragraph (b) or (¢) above shall pay the transferring
Participant for 'such Project Capability an amount
not more than the cost of such power to such transferring
participant plus all other costs of such Participant

related to such transferred Project Capability.



(3) To the extent not prohibited by existing
contracts no Participant shall purchase capability
from any other source exclusive of its own generating
projects if Project Capability is available under
this subsection at lower cost, and any other Participant
.receiving capability by transfer, assignment, sale
or exchange hereunder shall agree to the same restriction

as a condition of such receipt.

(h) Upon request NCPA will arrange such trans-—
action under this section as is desired by a Partici-

pant.

v(i) No Participant shall_tranéfer ownership
of substantially all of its electric distribution
system to another entity until it has first complied
with the provisions of this sub-subsection. A consoli-
dation with another governmental entity or change
in governmental form is not deemed a transfer of owner-

ship.

(L) Before the date of such traqsfer, the
rights of the transferring Participant under

this Agreement shall have been disposed of by
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transfer, assignment, sale or exchange pucsuant

to provisions of paragraphs (a), (b), (c) and

(e) of this subsection, and subject to the limita-
tions of paragraph (d), effective as of the date

of the transfer.

(2) Such disposition of a Participant's
electric distribution system must be under terms

and conditions that provide assurances to the

holders of any outstanding indebtedness of NCPA

secured by the electric department revenues of
the Participant which is transferring ownership

of its electric distribution system, so that

NCPA's obligations under resolutions\ issuing

bonds or under other agreements ﬁade or to be
made by NCPA to carry out its obligations, may

be promptly and adequately met. NCPA may require
that sufficient moneys to discharge such obliga-
tions be irrevocably set aside and. maintained

in a trust account, as a condition to the transfer
of.the electric distribution system, if no other

adequate assurance is available.



(j) ©No transfers, assignments, sal_es or exchanges
shall diminish any Participant Project Capability
without its consent, except in the case of a Participant
which sells its distribution system, and then only
as provided in paragraph (i), and except as provided

in Section 5 herein.

E. LIMITATION ON SALE OR TRANSFER.

"NCPA may not assign, sell or transfer any of
the electrical facilities or propefty of any kind whatsoever
owned or controlled by NCPA, including the Shell Project,
té the extent such action would prevent NCPArof_gpm'_p_;:_oviding
the P-roject Capability under this Agreement to the Partici-

pants.

F. COSTS OF DECOMMISSIONING.

If the Federal Government or other owner of the
interests in the land or property on which the Shell Project
is situated properly demands the decommissioning of the
Shell Project in whole or in part, which demand requires

the ‘alteration, removal or restoration of the Shell Project

-



N

Vo

or the underlying land or property, the costs of such decom-
missioning shall be borne by the Participants in the ratio

of their then rights to Project Capability.

SECTION 2. OPERATION AND MAINTENANCE.

MCPA shall operate and maintain any NCPA property
and facilities (the "System") necessary to provide Project

Capability for the Participants pursuant to this Agreement.

B.  ANNUAL BUDGET. .

NCPA agrees that it will annually prepare and
submit to the Participants prior to the beginning of each
fiscal year, a propcsed budget for the operation and mainte-
nance costs of the Systenm covéring the next fiscal year.
Such budget will be considered by the Particivants, who
will make recommendations and suggestions, if needed, to
NCPA concerning the prbposed budcet. The proposed budget
will be prepared according to generally accepted accounting
practices. NCPA agrees to fully and fairly consider all
suggestions from the Participants concerning the proposed

budget.



SECTION 3. CAPITAL IMPROVEMENT, CAPITAL REPLACEMENTS AND

REPAIRS.

NCPA shall administer and make all capital improve-
ments, capital replacements and repairs to the System for-
the benefit of the Participants. The Participants shall

pay for the costs of such, as provided in the annual budget.

SECTION 4. PROCUREMENT OR GENERATION OF PROJECT CAPABILITY.

It shall be the duty of NCPA to provide Participants

_Project Capability from the System (including the Shell
: Project) so long. as the provision of the Project Capability

! does not adversely affect any Participant in any manner.

This shall include, but not by way of limitation, all eppli-

cable State and Federal requirements.

SECTION 5. REMEDIES.

A. DEFINITION OF DEFAULT BY PARTICIPANT.

If (a) any Participant shall fail to pay any
costs of operation, maintenance, capital improvements,

capital replacements, or major repairs of the System within

Pelin ‘vx
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ten (10) days f-rom the date such payment is due and payable,
or (b) any Participant shall fail to keep any other terms,
covenants or conditions ﬁerein for a period of thirty (30)
days after written notice thereof from NCPA to the Partici-
pant, or (c) any Participant's interest in this Agreement
or any part thereof shall be assigned or transferred without
the written consent of NCPA, contrary to the provisions

of this Agreement, either voluntarily or involuntarily,

then in any such events, such Participant shall be deemed

- to be in default hereunder.

B. NCPA'S RIGHTS CN DEFAULT BY PARTICIPANT.

If a Participant should, after written notice,
fail tro remedy any default with all reasonable dispatch,
not to exceed thirty (30) days, then NCPA shall have the
right, at its option, without any further demand or notice,

to any one or all of the following remedies:

1. To terminate such Participant's interest
in this Agreement and refuse to preovide such Participant

its Participant Project Capability.



2. NCPA shall have the further option to not

terminate the interest in this Agreement and to sell or

transfer all or a portion of such Participant Project Capabil-

ity upon such terms and conditions as NCPA may deem advisable,

in which event the money received on such sale or transfer
shall be applied first ‘to the expenses of sale or transfer
and collection, including any necessary alteration of the
System and reasonable attorney's fées, and thereafter toward
payment of all sums due by the defaulting Participant,

and if a sufficient sum shall not be thus realized to pay
such sums and other charges, the defaulting Participant

shall pay NCPA any deficency.

3. To receive from the defaulting Participant
a sum of money equal to the interest and charges incurred

by NCPA in borrowing money to pay sums due by such Partici-

pant and such other costs and damages caused by Participant's

default.

4. NCPA shall have the right to levy or assess
a surcharge on any Project Capability delivered to the
defaulting Participant from any facilities of the System

in an amount equal to any amounts due NCPA, inclusive of
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interest at the rate established by NCPA at the time of

the adoption of the annual budget.

C. SURCHARGE FOR LATE PAYMENT.

NCPA may impose a reascnable surcharge on any

late payments from the due date paid.

D. ALL OTHER REMEDIES AT LAW AND IN EQUITY AVAILABLE.

The parties agree that tﬁe remedies set forth
are not exclusive, and any one or all other remedies provided
at law or in écjuity may, at the option of NCPA, be .exercised
again'st a defauiting Participant for breaches not entitling
NCPA to a surcharge under the terms of this Agreement.
The parties further agree that with respect to provisions
concerning surcharge for delinguent sums due, that damages
in addition to the contracted.amounts due are of such a.
nature that they are impracticable or extremely difficult
to ascertain, and that such a surcharge is a réasonable
estimate of the damages that would be sustéined by NCPA,
in a2ddition to the contracted amounts due, in the event

of such default.
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E. ATTORNEYS' FEES AND COSTS TO PREVAILING PARTY.

Should any party commence an action to enforce
the provisions of, or actions arising out of, this Agreement,
then such parﬁy that prevails in that action, proceeding
or suit shall be entitled to recover reasonable attorneys'
fees, costs, expert witness fees, consultant's fees and
testing fees in connection therewith, including such fees
for prosecuting, defending any appeal, or incurred in any
supplemental pcheeding, ﬁntil judgment is satisfied in

full.

SECTION 6.. ARBITRATION IN AND OPERATION AND ... -

MAINTENANCE DISPUTES.

In the eyent any dispute shall arise among any
of the parties hereto with reference to operation and mainten-
ance or promulgation of reasonable rules and regulations
for operation, and such disputes cannot be settled by conterence
among the parties aﬁd their engineers and offipérs within
a period of ten (10) consecutive calendar days after such
future time as the parties may agree upon, in writing,

then such disputes shall be settled by arbitration under

.
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Section 1280 of the Code of Civil Procecdure of the State

of California.

SECTION 7. TAXATION OF SYSTEM OR INTEREST IN SYSTEM.

In the event that the actions of any Participant
cause any facilities of the System to be subject to additional
property taxation in whole or in part, the amount of any
such additional taxes required to be paid shall be paid
by the Participant in addition to any amounts otherwise
provided for in this Agreement to be paid for by Participant.

As herein provided, a Participant may assign its interest

to a private entity or person. In the event that any such

assignment does occur and such is deemed to be a possessory )
of beneficial interest and becomes subject to taxation,
the private entity or person taking such assignment shall

be responsible for the payment of all additional taxes.

SECTION 8. RULES AND REGULATIONS.

It is intended by NCPA and the Participants that
NCPA may promulgate reasonable rules and regulations for
the operation of the System in accordance with prudent

utility practice. The foregoing regulations shall not

17



increase, decrease or chanée the herei.n specified obligation
of NCPA to obtain and deliver Project Capability to the
extent such is available to NCPA. Prior to considering

the adoption of any such reasonable rules and regulations,
copi.es thereof shall be delivered to each Participant in
writing not less than thirty (30) consecutive calendar

days prior to the consideration by NCPA of any such rules

and requlations.

SECTION 9. NOTICE.

Any notice or written approval to be given under

this Agreement- shall-be-'‘given by personal-de-l-ivefy to NCPA—=--~

or Participant or by addressing it as set forth below,
depositing it in any United States Post Office, registered
or certified mail, postage prepaid, and effective on the
date of deposit. DNotices or written approval shall be
addressed as designated in writing and filed with the other
parties to the Agreement by NCPA and Participants which

designation may be amended from time to time.

A
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SUCCESSORS aND ASSIGNS.

This Agreement shall inure to the benefit of,

end be binding upon, each of the parties and their successors

SECTION 11. SECTION HEADINGS, SEVERABILITY.

The paragraph headings contained herein are for
convenience and reference and are not intended to define

or limit the scope of any provision of this Agreement.

If any section, subsection, sentence, clause -~ . . ..

or phrase of this Agreement, or the application thereof

to either party of any other person or circumstance, 1is

for any reason held invalid, it shall be deemed severable,

and the validity of the remainder of the Agreement or the
application of such provision to the other party or to

any person or circumstance shall not be affected thereby.

SECTION 12. EXECUTION OF DUPLICATE ORIGINALS.

This Agreement shall be executed by all parties

in duplicate, each of which shall be considered an original



Agreement. The Agreements with each of the other parties

shall be the same as this Agrecment, and each Agreement

the remaining parties. This Agreement shall not be binding
upon Plumas-Sierra Rural Electric Ccocoperative until approved

in writing by the Administrator of the Rural Electrification

Administration.

DATED:

APPROVED AS TO FORM:



Agreement. The Agreements with each of the other parties
shall be the same as this Agreement, and each Agreement

may not be altered or changed without the consent of all

the remaining parties. This Agreement shall not be binding
upon Plumas-Sierra Rural Electric Qooperative until approved
in writing by the Administrator of the Rural Electrification

Administration.

DATED:

APPROVED AS TO FORM:

20 -
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CITY OF ROSEVILLE

By

and

and

CITY OF GRIDLEY CITY OF SANTA CLARA

By

By
and and
CITY OF HEALDSBURG - CITY OF UKIAH
By By
and and
PLUMAS-STERRA RURAL ELECTRIC
CITY OF LODI COOPERATIVE
By By
and and

CITY OF LOMPOC
By

and
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ELECTRIC SUPPLY PROJECT CAPACITY AGREEMENT

SHELL PROJECT

This Electric Supply Project Capacity Agreement

(th‘e "Agreement”) by and among NORTHERN CALIFORNIA POWER

- AGENCY, a joint powers agency of the State of California

existing pursuant to the provisions of Divisiom 7 of. the

Government Code of the State of California, hereinafter

referred to as "NCPA" and the following governmental agencies:

1. The Ciﬁy of Alameda;

2. The CiEy

3. The City

4. The City

5. The City
6. The City
7. The City
8. The City

9. The City

of
of

of

of

of

bf

of

of

Biggs;
Gridley;
Healdsburgj;
Lodi;
Lompoc;
Roseville;
Sahta Clara;

Ukiah; and among th-e Plumas-

Sierra Rural Electric Cooperati- =,

The parties to this Agreement, other than NCPA., are herein-.

after individually referred to as "Participant.,” and collec-

-

tively referred to as "Participants.”



The effective date of this Agreement will be

the day that NCPA executes the Agreement.

VWITNESSETH:

WHEREAS, there is a need for electric power capabil-
ity from economical and environmentally sound sources for
present and future needs in the areas served by each Partici-

pant; and

WHEREAS, theVParticipants to this Aéreerﬁe’nt and
NCPA entered into an égreement entitled "Member Agreement |
. for anstruction, Operation and Financing of NCPA Geothermal
Generarting Unit £2 Project" (the "Shell Member Agreement")

and

WHEREAS, to secure the financing of the Project
pfovided for in the Shell Member Agreement ("Shell Projécp"},
the Participants desire that the Shell Member Agreement
be amended so that NCPA will receive unencumbered legal
title to the Shell Project facilities at the end of the
financing as required by the regulations of the Internal

Revenue Service; and



WHEREAS, the Participants also desire to secure
the availability of electric power after the repayment
of the bonds or notes or other evidences of indebtedness

issued to finance the Shell Project (the "Bonds"); and

NOW, THEREFORE, in consideration of the Partici-
pants and NCPA amending the Shell Member Agreement and
the performance of the promises, covenants and conditions
hereinaftér set forth, at the time and in the manner specified,.

-

the parties hereto do agree as follows:

SECTION 1. CAPACITY PROVISIONS

A. DEFINITION OF PROJECT CAPABILITY -

For purposes of this Agreement,""Project Capability”
to be generated by the Shell Project is defined as the
amount of power and ‘energy that the Shell Projec;t was proven
to be capable of at the last power and enexgy éapability

test.



B. NCPA TO PROVIDE CAPABILITY.

The du-ration of this Agreement shall be for the
useful productive life of the Shell ProjecE. _NCPA's obligation
to supply Project Capability pursuant to this Agreement .
will éommence upon {i) the repayment of the Bonds, or (ii} pro-
visién for their prepayment and such Bonds shall nét e -

deemed outstanding, whichever shall occur first. This event

is hereinafter referred to as "Commencement.™

Upon Commencement NCPA shall provide each Partici-

pant with‘Proje-ct Capability at the approgimate points

of delivery at which the Member receives power and eniergy
'from the Shell Project prior to Commencemént or at su'ch ‘
other points of delivery as may be mutually agreed upon.
Each Participant shall, during the remaining productive

life of the Shell Project, be entitled to receive a share
of Project Capability from NCPA in the same amounts and

at the same cost as it would have received if the Shell
Member Agreement had remained in effect; but such entitlement
shall nof constitute an encumbrance on the Shell Project,
and NCPA shall supply such entitlement from any available

source. The share of such Participant as defined in this



paragraph shall be referred to as "Participant Project

Capability".

C. USE OF PROJECT CAPABILITY

Each Participant shall have the exclusive right
to the use of its Participant Project Capability, provided
it is not i‘nidefault._ It is undersi:ood that the rights
acquired by the Participants pursuant to this Agreement
from NCPA relate only to Project Capability, and not to
actual amounts of power. NCPA shall nbt be required to
provide Par{:icipant Project Capability if the Shell Project
is not operated because of technical oi: economic reasons

as agreed to by the Participants.

D. ASSIGNMENT OF PROJECT CAPABILITY.

This subsection places no restraini upon any
transfer, assicjnmént, .sale or exchaAnge of Parxticipant Project
Capability or rights thereto by ariy Participant when such
transfer, assignment, sale or exchange is forxr the .direct
or indirect use of the customers of its elecktric distribution

system. With regard to such transfers, assignments, sales
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or exchanges the Participant has unfettered rights so far

as this Agreement is concerned..

As used in this section, the transfer, assignment,
exchange or sale of Participant Project Capability iIncludes

the transfer, assignment, exchange or sale of rights thereto.

(a) As to any other disposition of Participant
. Project Capability, any Partic'ipant may trans £er,
assign, sell or exchange power to which it is entitled
‘under this Agreement to others only as provided for

in this subsection, .

(b) Such Participant Project Capability shall
be offered first to those other Participants :in the
Shell Projeét which desire to acquire such capability
for the use of the customers of their eléctric vdist_ribué'
tion systems solely. Each such Participant é:'hz_ill
be limitevd' in its right to such participant Prroject
Cépability as against any other Participant t:o0 its
Purchasing vParticipation Percentage tt;ereof as defined

in the Shell Member Agreement.
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(c) Any such Project Capa_bility not accepted
by other Participants shall be offered secondly to
such members of the Development Fund which are not
Purchasing Participating Members, which shall be limited
in their rights as against each other to the proportidn
which their Participation Percentaée is to the total

of the Participation Percentage of all such mem.bers,

kd) Such Project Capability may then be offered
to any person or entity. |

(e} Any Vsuc_h t_ransfer, aésignment, sale or exchange
of Participant Project Capability provided for ‘herein
shall be in accordance with terms and conditions set
forth by the NCPA Member Agreement For Participation
In Electric Development Fund and Subject to the principles

of economic dispatch.

-

(£) The Participant receiving Project Capability
under paragraph (b) or (c) above shall pay the transferring
Participant for such Project Capability an amount
ﬁot‘ more than the cost of such power to such transferring
participant plus all other costs of such Participant

related to such transferred Project Capability.



(g) To the extent not prohibited by existing
contracts no Participant shall purchase capability
from any other source exclusive of its own generating
projgcts if Project Capability is available under
this subsection at lower cost, and any other Participant =
receiving capability by transfer, assignment, sale
or exchangé hereunder shall agree to the same restriction

as a condition of such receipt.

(h) Upon request NCPA will arhrange such trans-
action under this section as is desired by a Partici-

pant.

(i) ©No Paréicipant shall transfer ownersﬁip

of substantiallyd all of its electric distribution
system to another entity until it has first complied
with the provisions of this sub-subsection. A consoli-
dation with another governmental enti"cy or. change

in governmental form is not deemed a transfer of owner-—

ship.

(1) Before the date of such transfer, the
rights of the transferring .Participant under

this Agreement shall have been disposed of by



transfer, assignment, sale or exchange pursuant

to provisions of paragraphs (a), (b).,- (c}) and

(e) of this subsection, and subject to the limita-
tions of pafagraph (d), effective as of the date

of the transfer.

(2) Such disposition of a Participant’s
electﬁic distribution system must be under terms
g énd conditions that provide assuraﬁces to the
holders of any outstanding indebtednéss of NCPA
secured by the electric department revenues of
the Participant which is transferring ownershi:p
of its electric distribution system, so that
NCPA's obligations under resolutions issuing
bopds or under other agreements made or to ﬁe
‘made by NCPA to carry out its obligations, may
be promp;cly and adequately met. NCPA may require
that sufficient moneys to discharge such obliga-~
tions be irrevocablAy set aside and maintained
in a trust account, as a condition to the transfer |

of the electric distribution system, if no other

adequate assurance is available.
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(j) No transfers, assigngnents',,sal_es or exchanges
shall diminish any Participant Project Capabilityi
without its consent,' except in the case of a Participant
v?hiéh sells its distribution system, and then only

as provided in paragraph (i), and except as provided

in Section 5 herein.

E. LIMITATION ON SALE OR TRANSFER.

NCPA may not assign, sell or tramsfer any of
the electrical facilities or p'roperty of amy kind whatsoever
owned or controlled by NCPA, including the Shell Project,

to the extent such action would prevent NCPA from providing

" the Project Capability under this Agreement to the Partici-

_pants.

F. COSTS OF DECOMMISSIONING.

If the Federal Government or othwer owner of the
interests in the land or property on which the_ShélI Project
is situated properly demands the decommiss:ioning of the
Shell Project in whole or in part, which d&emand requires

the alteration, removal or restoration of the Shell Project



or the underlying land or property, the costs of such decom—
missioning shall be borne by the Pérticipants in the ratio

of their then rights to Project'Capability.

SECTION 2. OPERATION AND MAINTENANCE.

A, NCPA TO OPERATE AND MAINTAIN THE SYSTEM.

NCPA shall operate and maintain any NCPA property
and facilities (the "System"”) necessary to provide Project

Capability for the Participants pursuant-to this Agreement.

- B. - ANNUAL BUDGET.

NCPA agreés that it will anﬁually prepare and
submit to the Participants prior to the beginnihg of each
fiscal year, a proposed budget for the operation and mainte~
nance costs of the System cqvering the'next-fiséal year.
Such budget will be considered by thevParticipants, wvho
will‘make recommendations and suggestions, if needed, to
NCPA concerning the proposed budget. The proposed budget
will be prepared accordiﬁg to genérally acceptea acéounting
practices. NCPA agrees tp fully éhd fairly consider all

suggestions from the Participants concerning the proposed

budget.



SECTION 3. CAPITAL IMPROVEMENT, CAPITAL REPLACEMENTS AND

REPAIRS.

NCPA shall administer and make all capital improve-
ments, capital replacements and repairs to the System for
the benefit of the Participants. The Participants shall

pay for the costs of such, 'as provided in the annual budget.

SECTION 4. PROCUREMENT OR GENERATION OF PROJECT CAPABILITY.

oIt shall be the duty of NCP* to provide Participénts
Project Capabili'ty from the System (including the-she_li
Project) so long as the'provision of the Project Capability
does not adversely affect any Participant in any mannér.
ThlS shall 1nc1ude, but not by way of l:m:.tatlon, all appll—

cable State and Federal requ1renents

SECTION 5. REMEDIES. | , -

A. DEFINITION OF DEFAULT BY PARTICIPANT.

1f (a) any Participant shall fail to pay any
costs of operation, maintenance, capital improvements,

capital replacements, or major repairs of the System within
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ten (10) days from the date such payment is due and payable,

.or (b) any Participant shall fail to kéep any other terms,

covenants or conditions herein for a period of thir‘ty (30)
days af’éer vg'ritten notice thereof from NCPA to the Partici-
pant, or (c) any'Pariticipant‘s interest in this Agreement

or any part thereof shall be assigned or transferred without
the written consent of NCPA, contrary to the provisions

of this Agreement, either voluntarily or involuﬁtarily,

then in any such events, such ?articipant shall be deemed

to bé in default hereunder.

B. NCPA'S RIGHTS ON DEFAULT BY PARTICYPANT.

'If a Participant should, after written notice,
fail to remedy any default with all reasonable dispatch,
not to exceed thirty (30) days, then NCPA shall have the

right, at its thion, without any further demand or notice,

" to any one or all of the following remedies:

1. To terminate such Participant®s interest

in this Agreement and refuse to provide such Participant

its Participant Project Capability.



2. NCPA shall have the further option to not
terminate the interest 'in this Agreement and to sell or
transfer all or a portion of such Participant Project Capabil-~
ity.upon such terms and conditions as NCPA may deem advisable,
in which event the money received on such sale or transfer
shall be applied fi‘rst to the expenses of sale or transfer
and collection, inéluding any necessarf alteration of the
System- and reasénable attorney's f'ees, and thereafter towar'd'
payment of all sums due by the defaulting Participant-,'
~and if a sufficient sum shall not be thus realized to pay
such sums and other charges, the defaul-ting Participant 7

shall pay NCPA any deficency.

3. To receive from the defaulting Participant
a sum of money equal to the interest and charges incurred
by NCPA in borrowipg money to pay sums due by such Partici-
pant and such other costs and damages caused by Participant's
default. i - -

4. NCPA shall have the right to levy c;r assess
a surcharge on any Project Capability delivered to the
defaulting Participant from any facilities of the System

in an amount equal to any amounts due NCPA, inclusive of

<



the adoption of the annual budget. ~

cC. SURCHARGE FOR LATE PAYMENT.

NCPA may impose a reasonable surcharge on any

-late payments from the due date paid.

D. ALL OTHER REMEDIES AT LAW AND IN EQUITY AVAILABLE.

The parties agree that the remedies ﬁet_forth
are not éxclﬁsive, and any one or all other rerr;eéies provided
at law or in equity may, at the option of NCPA, be exercised
against a defaulting Participant for breaches not eﬁtitling
NCPA to a surcharge under the terms of this Agr-eement. _
The pa;:ties further ‘agree that with respect to. provisions
concerning surcharge for delinguent sums due, that damages
in addition to the contracted amounts due are of such a.
nature that they are impracticable or extremely difficult
to ascertain, and that such a surcharge is a reasonable
estimate of the damages that would be sustained by NCPA,

in addition to the contracted amounts due, in the event

of suéh default.

<o

15
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E. ATTORNEYS' FEES AND COSTS TO PREVAILING PARTY.

Should any party commence an action to enforce
the provisions of, or actions arising out of, this Agreement,
then such party that prevails in that action, proceeding
or suit shali»be entitled to recover reasonable attorneys’
fees, costs, expert witness fees, consultant's fees and
testing fees in‘connectién therewith, including such fees
for prosecuting, defending any appeal, or incurred in any
supplemehtal proceeding, unﬁil,judgment is satisfied in

full.

SECTION 6. ARBITRATION IN AND OPERATION AND

MAINTENANCE DISPUTES.

In thé.event any dispute shall arise among any
of-the parties hereto with reference to operatioh and mainten—
ance or promulgation of reasonable rules and regulations
forroperation; and such disputes cannot be~settiéd by confereﬁ?ce-
among the parties and their engineers and officers within
a period of ten (10) consecutive calendar days after such
future time as the parties may agree upon, in writing,

then such disputes shall be settled by arbitration under

16



Section 1280 of the Code of Civil Procecure Oi uie Siaue

of california.

SECTION 7. TAXATION OF SYSTEM OR INTEREST IN SYSTEM.

In the event that the actions of any Participant
cause any facilities of the Systém to be subject to additional
property_ taxation in whole or in part, the amount of any
such additional taxes required to be paid shall be paid
by the Pérticipant in additibn to any amounts otherwise
provided for in this Agreement to be paid for by Participant.
As herein provided, a Participant may assign its interest
to a private-entity ‘or person. In the evént that any such
assignr_nent does occur and such is deemed to be a possessory
of beneficial interest and becomes subject to taxation,

_the private eﬁtity or person taking such assignment shall

~be responsible for the payment of all additional taxes.

SECTION 8. RULES AND REGULATIONS.

It is intended by NCPA and the Participants that
NCPA may promulgate reasonable rules and regulations for
the operation of ‘the System in accordance with prudent

utility practice. The foregoing regulations shall not

17
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. increase, decrease or change the herein specified obligation

of NCPA to obtain and deliver Project Capability to the
extent such i; ava_ilable to NCPA. Prior to considering
the ag’loption of any such reasonable rules and regulations,
copies thereof shall be delivere-d to each Participant in
wr;‘tting not less than thirty (30) consecutive calendar

days prior to the consideration by NCPA of any such rules

" and regulations.

SECTION 9. NOTICE.

“Any notice or written approval to be given under

this Agreement shall be vgiven by personal delivery to NCPA

.or Participant or by addressing it as set forth below,

depositing it in any United States Post Office, registered

or certified mail,".postage prepaid, and effective on the

- date of deposit. Notices or written approval shall be

addressed as designated in writing and filed with the other
parties to the Agreement by NCPA and Participants which

designation may be amended from time to time.

18
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SECTION 10. SUCCESSORS AND ASSIGNS.

This Agreement shall inure to the benefit of,
and be binding upon, each of the parties én_d their successors

and assigns.

SECTION 11. SECTION HEADINGS, SEVERABILITY.

The paragraph headings contained herein are for
convenience and reference and are not mtended to define

or 11m1t the scope of any provision of this Agreement-

If any section, subsection, sentence, clause
or phrase of this Agreement, or the appl.icatioh thereof
to either party of any other persoﬁ or éircumstance, is
for any reason held invalid, it shall be deemed severable,
and the validity of the remainder of the Agreement or the
application of sﬁch provision to the other party or to

any person or circumstance shall not be affected thereby.

SECTION 12. EXECUTION OF DUPLICATE ORIGINALS.

This Agreement shall be executed by all parties

in duplicate, each of which shall be considered an original
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>Agreement. The Agreements with each of the other parties
shall be the same as this Agreement, and each Agreement
may not be altered or changed without the consent of all
the remaining parties. This Agreement shall not be binding

upon Plumas—-Sierra Rural Electric Cooperative until approved

in writing by the Administrator of the Rural Electrification

Administration.

DATED:

APPROVED AS TO FORM:

20 ' .




